WRITTEN STATEMENTS 393
(d) Written Statement of the Republic of Korea

STATEMENT SUBMITTED BY
THE GOVERNMENT OF THE REPUBLIC OF KOREA
with regard to the matters rabsed in the Decision of the Council of the International
Seabed Autherity requesting an advisory opinion pursuant to Article 191 of the
United Natioos Convention on the Law of the Sea

The Govemnment of the Republic of Korea considers the first and the third
question of the Decision of the ISA Council (ISBA/16/C13) as closely related and thus
better addressed together.’ For the sake of brevity, the Unitcd Nations Convention on
the Law of the Sea (UNCLOS) will be hereinafler referred 1o as the “Convention,” and
Part X} and Annex H1 of the Convention will be refarred to as “Part XI™ and “Anncx

111" respectively.

Question 1 snd Question 3: What are the begal responsibilities and obligations of
Statea Parties to the Conventisa with respect to the sponsorship of activities in the
Area B accordance with the Couvention, in partieular Part X1, and the 1994
Agreemaent relating to the Implementotion of the Convention? What are the
necessary and appropriate measures that a sponsoring State must take in order to
fulfill its responsibility woder the Convention, in particalar Article 139 and Annex
1L, and the 1994 Agreement? |

1. The questions mised above primarily concern Lhe extent of States Parties” obligations
with respect 10 the sponsorship of activities in the Arca. Thosc obligations should be
found, explicitly or when necessary implicitly, in the relcvant provisions of the
Convention and Anncx 1. Defining the scope of a sponsoring State’s obligations thus
amounts 10 interpreting the text of a treaty. As article 31 of the 1969 Vienna Convention
on the Law of Treatics provides, such interpretation should be done “in accordance with
the ordinary meaning to be given to the 1emms of the treaty in their context and in the
light of its object and purpose.™

Mindful of the background against which these questions were ralsed (ISBA/L&CE), it appears more
efficiem 10 focus oa the specific” obligstions of 2 sponsoring State (Question 3 of the 15A Council
Declsion) rather than its “general’ responsibilitics and obligations (Question 1 of the ISA Council
Decision). This submission of the Govornment of the Republic of K orea thus concentrates on what are all
“tho nocessary and appropriate measines™ the sponsoring Seate should take o be immune from amry
liability for the sponsorcd entity 's pan-commpliance.
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2. In this vein, the Government of the Republic of Korea wishes 1o stress the following
points. First, the rclevant articles in question, mainly articles 139 and 153 of the
Convention and article 4 of Annex [TI, should be construed “in their context™ with each
other and the whole Convention. Article 139, for instance, cannot be mcaningfully
interpreted in isolation. Second, the “object und purpose” of the Convention must be
bome in mind throughout this exercisc of interpretation. The Convention has muliple
objects and purposes. Relevant among them in this case arc the protection and
preservation of the marine environment,” the exploration and cxploitation of the Arca
for the benefit of mankind as 8 whole.” and the governance of the Area pursuant to Part
XI of the Convention.' From a more focused and specific perspective, State
sponsorship of activities in the Area is aimed at securing compliance of the sponsored
entity with the provisions of Part XI and Annex HI. Therefore, the sponsoring State is
expecied t0 make rules and ke measures 10 the effect tha such entity under ils
jurisdiction shall observe the Convention in carrying out any activities in the Area.

Relationship between Arii the Conventio i 7]

3. Article 139, paragraph 2 of the Convention addresses the issuc of damage and
liability arising from the failure of any State Party to carry out its responsibilities under
Part X1. Its second part expressly relieves the sponsoring State of any liabilities (i) when
damage was causcd by the sponsored enlily instcad of tha State itself, and (ii) if that
State has “taken all necessary and appropriate measured to secure effective compliance™
by its sponsored entity. As a result, the sponsoring Statc would not be held liable for the
sponsored entity's non-compliance as long as that State had “taken all necessary and
appropriate measures” for effective compliance. Except for references to article 4 of
Arnex T and article 153 of the Convention, however, the provisions of article 139 do
not claborate upon the “neccessary and appropriate measures™ the sponsoring State is
suppased to take.

4. Such an claboration can be found in anticle 4, paragraph 4 of Annex 111, the second
part of which states as follows:
... A spongoring State shall not, however, be liable for demage caused by any failure of
8 contractor sponsored by it to comply with its obligations if that Statc Party has
sdopied laws and regulstions and taken edministrative measurcs which are, within the

? Preambile of the Convertion
3 preaumble of the Conveation
* Article 134 of the Canvention
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under article 4 of Anoex III, it has cflectively taken “all neccssary and appropriate
mepsures” in order 10 be immune from any liability for the sponsored emtity's non-
compliance.

Extent of the Sponsoring Sate s Obligations

6. In accordance with article 4 of Annex {1, the sponsoring State’s obligations to secure
compliance on the pan of its sponsored entities are composed of legislative and
administrative actions. Firsi, the sponsoring Statc must have laws end rcgulations in
place. Such legistation should be effective emough to secure compliance by the
sponsored entity; in other words, capable of compelling the sponsored entity to obey its
obligations under the Convention or otherwise owed 1o the Authority. When necessary.,
an appropriate level of punitive or corrective measures must be prescribed in such laws
and regulations so that a potential breach of Part X1 would be cffectively deterred.

7. In addition w legislative actions, the sponsoring State is required to take
administrative measures. For any taws and regulations to be effective, their mere *paper”
adoption would not be sufficient. Monitoring and enforcement in a meaningful manncr
arc required 1o properly ‘secure’ compliance on the part of the sponsored enmfity.
“Administrative measures” referred 1o in article 4 of Annex 11l can mean either those
measures envisaged in the said laws and regulations, or any other measures the
sponsoring State is authorized to wke.

8. Anticle 4 of Anncx 11l leaves Swue Partics some flexibility in discharging their
legislative and administrarive cuties. Each sponsoring State may take different measures
tailored 10 its own lega) system. Such flexibility, however, is allowed only 1o the extent
that the measures taken are reasonsbly appropriate for sccuring compliance by the
sponsored entity. At this juncture, it should be stressed that the word ‘securing’ is
employed instead of such terms as *facilitaling.’ *encouraging’ or “urging’ compliance.
The test must then be that such measures, whether legislative or administrative, must be
effective enough to *secure’ compliance by the sponsored entity with the applicable
rules.

mesningful elaboration of how States Partics are expected to fulfil the obligation contalned In article 139,
paragraph 1.” See Myron H. Nordquist, Satya N. Nandan, Shabiai Rosenne & Michael W.Ladge, United
Natiors Comvention on the Law of the Sea 1982 Commentary, Yohane 1V, pp .124-126 (Center for Oceans
Law and Policy, University of Virginia School of Law, Martirus Nijhoffl Publishcrs), 1989.
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9. Equally significant is the purpose and abjective of the whole Convention and of the

Stale sponsorship. The sponsored entity’s compliance needs to be ensured, cspecially for

the purpose of the protection and preservation of the environment in the Area. Those

laws and regulations that the sponsoning State should adopt in accordance with article 4

of Annex Ill ought to reflect the provisions of the Convention. Particularly, for the

purpase of protecting the enviromment. article 209 of the Convention stipulates that:
States shall adopt laws and regulations to prevent, reduce and control poltution of the
marine environment from activities in the Area undertaken by vessels, inswllations,
struchures and other devices flying their flag or of their registry or operating under their
authority, as the casc may be. The requirements of such laws and regulations shall be no
less effective than the imemational rules, regulations and procedures referred to in
paragraph 1.

10. In the light of the forcgoing, it is submisted that the mere conclusion of a
sponsorship agreement between the State and the entity would not be enough to
discharge the duties of the sponsoring State. In addition to the adoption of legislation,
the sponsoring Statc should meke rcasonable and appropriste efforts 1o secure
compliance on the part of the sponsored entity. Such eHons should comprise
monitoring and enforcement in a meaningful manner and shall include preventive
measures for the protection of the marine environment. If it leams of any breach by the
sponsored entity. the sponsoring State must take corrective action. Furthermore, upon
request of the Auhority, the sponsoring State shall also provide assistance and, when
necessary, take actions to compel the sponsored entity to comply with its obligations.

11. In this regard, the Government of the Republic of Korea would like to cmphasize
that, if the sponsored entity does not have the nationality of the sponsoring Staic, therc
should be truly ‘effective’ control by the sponsoring State over the sponsored entity,
Otherwise, it would be difficult for the sponsoring State to secure compliance on the
part of the sponsored entity.

@
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Queation 2: What bs the extent of Liability of a State Party for any lallure to comply
with the provisions of the Comvemtion, im particular Part XI, and the 1994
Agreement, by an entity whom it has sponsored under Article 153, paragraph 2 (b)
of the Convention?

Nartire of the Sponsoring State 5 Obligations amd Liability

12. Prior to examining the extem of the sponsoring Statc’s liability, it scems pecessary
to analyze the namure of the sponsoring State’s obligations and place them in a proper
perspective, To that end, the conceptual distinclion betwoen ‘obligations of conduct’
(*best efforts obligations®)’ and ‘obligations of result’ (*guarantees of outcome’} helps
10 better understand the nature of the sponsoring Staic’s responsibility. Pursuant (o
article 139, paragraph 1, “States Partics shall have the responsibility to ensure that
activities in the Area {emphasis added]™ by its subjects (natural and juridical persons
and any entities under its effective control) are carried out in conformity with Part XI.

13. The onus of complying with Parl XI is imposed upon those subjects, and the
sponsoring State’s duty is 10 “ensure”™ their compliance with the Convention. The word
“ensure” here means *make it happen® and more specifically ‘make best effors for the
sponsored entities (o comply with Part X1, Any breach on the part of the sponsored
entities does not ncccssarily ontail the liability of the sponsoring State. For the
sponsoring Siate's liability to be established, a failure by that State to make its best
efforts to ensure such compliance needs 1o exist in the first place. It is thus the view of
the Government of the Republic of Korea that the sponsoring Statc's obligations under
article 139, paragraph 1 are in nature an ‘obligation of conduct” as opposed to an
‘obligation of result.’ As such, the sponscring State will not necessarily be liable for
every non-compliance by its sponsored entity, and will be exemptad from liability if that
Stale has endeavored by means of legislative or administralive powers to ensure that its
sponsored entity adheres to Parnt XI. The exculpatory language of article 139, paragraph

¥ Case concerning the Application of the Convention on the Prevention mnd Punishmen of the Crime of
Genocide (BOSNIA AND HERZEGOVINA v. SERBIA AND MONTENEGRO, 1C). peagraph 430)
“[...] it is clear that the obligation in question is one of canduct mnd not oo of result, in the scwse that a
State cannot be under an obligation to succeed, whidéver the cireumstances, in prevenling the commmisson
of genocide: the obligation of States partics is mther to cmploy all means reasonably evailable to them., so
& 10 prevent genocide so far as possible. A State docs pol in¢ur responsibility sonply because the desired
result is not achieved; responsibility is however incurred if the State manifestly failed to take all measures
to prevent genocide which were within its power, mnd which might have contrituted 1o preventing the
geoocide. In this ares the notion of *due ditigence’, which calls for m assesamen in concreto, is of critical
importance.™
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2 (the second sentence) reflects an affirmation and extension of this nature of the
sponsoring State’s “obligation of conduct.”

Sare Sponsorship as Dual Supervision in tandem with the Authority ¥ Primary Control

14. In order 1o properly understand the sponsoring State’s obligations, it is also to be
remembered that there are three players involved, namely the sponsoring State, the
Authority (both of which ere subjects of inlemational law in the full sense) and the
gponsored entity (not a subject ol international law in the proper sense). Among the
three subjects, as the Convention unequivocally declares in anticle 153, paragraph 4, it is
the Authority that “shall exercise such control over activitics in the Area as is necessary
for the purpose of securing compliance with the relevant provisions...” As a corollary,
the primary control over activilies by any subject in the Arca, whether governmental or
non-govemmcntal, rests with the Authority. For instance, the Authority approves plans
of work for activities in the Area (anticles 3 and 6 of Anncx 111}, has the right to inspect
all installations in the Arca (anticle 153, paragraph $5), and may impose upon the
contractor monetary penaliies (article 18 off Annex TI1).

15. On the other hand, “States Parties shall assist the Authority by taking all measures
necessary lo endure.. . compliance [emphasis added] on the part of its sponsored entity
(article 153, paragraph 4 of the Convention). Put differently, so far as the Siate
sponsorship is concerned, the duty of the Stete Party is thar of assisting the Authority’s
primary control over any aclivitics of the sponsored entity. Nonetheless, the sponsoring
State’s duty is nol merely secondary because it is to be exercised simultaneousty with
the Authority’s control, although on differenit dimensions, Both the Authority's primary
control and the sponsoring State’s assisiant supervision share the common purpose of
ensuring compliance on the part of any sponsored entity. While the Authority’s control
gver the entity depends mainly on the basis ol the contract as set forth in article 153, the
sponsoring State’s control hinges upon its nexus of either nationality or elfective control,
Such nexus may be stronger than any contractual control. The sponsoring State may
exercise legislative, administrative and, when necessary, punitive measures against the
sponsored entity, while the Authority’s means of control over the entity are limited. In
light of the forgoing. the sponsoring Statc's obligations may be chamactenized as a dual
or parallel supervision in tandem with the Authority's primary control.
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of a Sponsoring Sial igbili

16, Pursuant to article 139, paragraph 1, a Siaies Party to the Convention has the
*gencral’ responsibility to cnsurc that the entitics under its jurisdiction shall carry out
activitics in the Area in conformity with Part XI. A Statc Party’s failure w fulfill such
*gencral” responsibility shall cneail liability, Nevertheless, the sponsoring State shall not
be liabile for eny damage caused by the sponsored entity’s non-compliance when the
Statc has taken necessary measures fo secure compliance (article 139, paragraph 2).

17. The onstanding question would be whether the sponsoring State is liable when the
following two conditions are met: (i) a failure on the part of the sponsored emtity (the
contracior) to observe i3 obligations has caused damage, and. at the same time, (ii) the
sponsoring Siate has pot taken alt the necessary and appropriate measures (lcgislative
and administrative measures under article 4 of Anncx I11). If the State has failed to take
such measures, such failure will constitute 8 State responsibility on its own. The State in
question is obliged to take such measures pursuant to relevant articles of the Convention.
‘The Stale responsibility in question will continuc and remain until the State has
discharged its obligations. However, the liability for the damage caused by the
coniractor’s non-compliance is a different issuc. In the opinion of the Korcan
Govemment, there should be a cansal link between the damage caused by the sponsored
entity’s non-compliance and the sponsoring Staic's failure 1o take necessary measures.

18. With regard 10 rcsponsibility and liability for damage. article 139, paragraph |
indicates that the rules of international law take precedence over the operalive part of
that paragraph, by stating *Without prejudioe to the rules of international law..." This is
again confimed by anticle 304 of the Convention, which stipulates that the rules of
international law regarding responsibility and liability shall prevail. The relevant rules
of international law in this vein are those of State responsibility, which require such
causal link in order to establish the responsibility of States.*

* Article 14 of the Draft Artickes on Respomsibility of States for Intemationally Wrongful Acts {adopted
by the Liernations! Law Commitsion ot hs fifty -third session (2001)):

2. The bresch of wn international obligation by an act of a Stade having a continuing characicr
extends over the entire period during which the ac1 continues md remains pot in conformity with
the international obligation.

3. Toe breach of m ineernational obligation requiring a State to provent a given event occurs when
the ever ocours and extends over the entire period during which the event continues and
remains not in conformity with that obligation.

* Anticle 31 of the Draft Articles on Responsibility of States for Inamationally Wrongfu) Acts (adopted
by the Imernarional Law Commission af Its fifty-third session (2001)):
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19. The test would be whether the sponsoring State’s omission has led to the
contraclor’s non-compliance and thus the ensuing darmege. There should be a
*sufficient’ causal link which is noi 100 remote.'® Again, as article 22 of Annex III
clearly scts forth, it is the contractor that bears principal lisbility for such damage in the
first place. The Authority, as the primary control over activities in the Area, may be
liable for its conmtributory acts or omissions. Subsequently or simultancously, the
liability of the sponsoring State would arise when (i) it has failed to 1ake measures
envisaged under article 4 of Annex 111, and (ii) such failure has led 10 the coniractor’s
non-compliance and the cnsuing damage.

20. [n summary, when the contractor has failed to comply with its obligations and thus
causcd damage, the sponsoring State should first show that it has laken such measures
as stipulated in article 139 of the Convention and article 4 of Annex IIL. If so, the State
shall not be liable for the damage. If not, the sponsoring State has to esiablish that its
failure to take measures has not led to the contractor’s non-compliance and the ensuing
damage. When there is o sufficient causal link, the sponsoring State shall be also liable
for its omission or contribution to such damage.

IfEND.,

1, The responsible State is under an obligation 1o make full reparwrion for the injury cansed by the
intemationally wrongful act.
2. Injury includes any damage, whether material or moral, caused by the internationally wrongful
i of & Stat. [crophasis added)
% |memnational Law Commission Report (2001) pp. 227-228, paragraph 10.





