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l . lntroductJon 

l. On 6 May 2010, the Council of the International Seabed Authority (hereinafter 

"Authority'1 adopted decision ISBA/16/C/13, whereby it decided to request the 

Seabed Disputes Chamber of the lntemational Thibunal for tl1e La\v of t~ Sea 

(hereinafter "Seabed Disputes Chamber" or "Chamber") to render an advisory opinion 

on the following questions: 

" I. What are the legal responsibilities and obligations of States Parties to 

the Con.vention with respect to the sponsorship of activities in t~ Area 

in ac:cordan«i with the Convention, in particular Part XI, and the 1994 

Agreement n:lating to the implementation of Part XI of the United 

at ions Convention on the Law of the Sea of I O December 1982? 

2. What is the extent of liability of a State Party for any failure to comply 

with the provisions oflhe Convention. in particular Part XI, and the 1994 

Agreement, by an entity whom it h:is sponsored under Article I 53, 

paragraph 2 (b), of the Convemion? 

3. What arc the necessary and appropriate measures that a sponsoring 

State must take in order to fulfil its responsibility under the Convention, 

in particular Article 139 and Anne:it ill, and the 1994 Agreement?" 

2. By Order 2010/3 dated 18 May 2010, lhc President of the Seabed Disputes 

Chamber invited the States Parties to the United Nations Convention on the Law of 

the Sea (hereinafter "Convention"), the Authority and the organizations invited as 

intergovernmental org11nizations lo participate as observers in the Assembly of the 

Authority to present written statements on the questions submitted to the Chamber for 

an advisory opinion. By Order 20 I 0/4 dated 28 July 20 I 0, the President of the 

Chamber fixed 19 August 2010 as the timc-Umit within which written statements 

might be pn:scntcd to it on these questions. 

3. China hereby presents its observations as follows. 
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II. Jurisdldlon 

4. The jurisdiction of the Seabed Disp1:1tcs Chamber to give a(hrisory opinions is 

set out in article 191 of the Convention, which reads: 

"The Seabed Disputes Chamber shall give advisory opinions at the 

request of the Assembly or die Council [of the Authority] on legal 

questions arising witl1in die swpc of ihelr actividc:s.'" 

5. The Council of tile Authority adopted the decision to request an advisory 

opinion without objection.' 1l1e decision was taken by consensus,2 which accords 

with the decision-making rules of die Council set out in the Agreement relating to the 

lmpfomentation of Part Xl of the United ations Convention on the Law of the Sea of 

10 December 1982 (hereinafter ' '1994 Agreement") adopted in 1994.3 Therefore, the 

said requesl of the Council has been validly made. 

6. Three questions referred to in the Council's decision address lhe content of the 

legal responsibilities and obligations of a sponsoring State, the extent of liability of a 

sponsoring State and the measures a s,ponsoring State must talce to fulfill its 

responsibility under the Convention respectively. All these questions fall within the 

category oflegaJ matters. 

7. The Authority is the organization through which States Parties of the Convention 

org11nize and control 11ctivitic:s in the Arca.• The Council is the executive organ of the 

Authority,' and exercises extensive functions with respect to organizing and 

controlling activities in the Arca.6 The tht'ee quest.ions referred co in the decision of 

1 Soe Press Rclc:asc:SB/16119 of the Authority. 
1 Anicle 161, parasraph 8 (e), of the Convention provides:"{ ... ) 'conseo.sus' means 1he absence 
of any formal objection." 
3 Ann~ Section 3, paragraph 2, oftbe 1994 Aa,eement provides: ,.As a general rule, 
dccision-makJna ill clte orpns of the Authority should be by 0011:SCnsus. ·• 
' See article I 51, paragnph I , of the Convention. 
5 Sec the first sentence of article 162, pa~ I, of the Convmtion. 
6 Tue general pow«s and functions of the Council an:sct out in article 162 oflbe Conveution, 
"1lich include, "establish{ingl ( ... ] the specific policies to be pursued b)' the Authority on any 
question or matt« within the compecence of the Amhority." o,ar.graph I), and "supcrvis[ing] and 
co-ordlnat[ina) lbe im.plcmenwion of the provisions of~ hit on llU guestlons and matters 
within the competence of the Authority [ ... r (pa.n8,nlilll 2(a)). 

2 
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the Council are all n:levanl to activities in the Area sponsored. by States Parties, and 

thus constitute questions arising within the scope of the Council's activities. 

8. In light of the foregoing, China is of the view that the Seabed Disputes Chamber 

has jurisdiction to render an advisory opinion on the said questions. 

m. General Comments 

9. The Convention and the 1994 Agreement establish th.e regime of Arca and 

constitute the main source of law in respect of the responsibilities and obligations of 

the sponsoring States with respect to aclivities in the Arca. 

I 0. According to die Convention, the Ami and its resources an: the common 

heritage of mankind.7 Activities in the Area shall be carried out for the benefit or 

mankind as a \vhole, caking into particular consideration the interests and needs of 

developing Stares.• TI1e Authority shall act on behalf of mankind to exercise all rights 

in the resources of the Area/~ Activities in the Arca shall be organized, carried out and 

conuolled by the Authority on behalf of mankind as a whole in accordance with the 

Convention and the relevant provisions of other instniments.10 Sponsored by States 

Parties concerned, stare enterprises, natural or juridical persons may carry out 

activities in the Area i.n association with the Authority.11 

11. Regarding activities in the Arel!, the goal of safeguarding the benefit of mankind 

is mainly reflected in two aspects: first, the ()()Dd~ of activitles in the Area pursuant 

to tlte Convention and the rolcvant provisions of othcT instruments should be 

encouraged so as to promote the general welfare of mankind lhrough exploration and 

expfoitation of the resources in the Area .nd allow the States to share any benefits 

derived therofrom; and, second, activities in the Arca shall be carried out in an orderly 

manner so as to prevent, mitigate and ()()ntrol any hann thal may arise therefrom. 

7 See uticle 136 of the Convffltion. 
1 Sec article 140, parag,apb I, of the Convention. 
9 See 11rticle 137, pa,aa,apll 2, oftbe Convention. 
10 See article 153, paragraph I, of the Convention. 
11 Sec article 153, paragraph 2, of the Convention. See also ,eaulation I. I, paragraph I, of the 
Regul■liOll.S for Prospedilli and El<plOfOtion of Polymcto.llic Nodules and regulation 11, ~ph 
I, of the Regulations for Prospcc:ting and Expllllil.tion of Polymeullic Sulphides. 

3 
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12. At present. activities in the Area are generally at a preliminary stage. The 

prospects for commercial mining of the resources of the Area remain unclear, 

ActM ties in the Area have not been conducted on a large scale .. EITecliYe participation 

of developing States in :activities in the Arca is rather l.iJn.ited. Current activities in the 

Atea have not resulted in any damage caused by the \\'l'Ongful acts of a contractor;'~ 

nor has any sponsoring State been held Liable for da!Dllge caused by its failure to 

ful fi II its obligations under the Convention. 

13. In light of the forego ing, to properly address the issue o f a sponsoring State's 

responsibilities and obligations in relation to sponso~d activities in the Area, the 

relevant actors shall strictly observe aCld apply the Convention and the 1994 

Agreement, take fu U ac~w\l of the cum:nt status of activities in the Area, observe the 

need to safeguard the benefit of mankind as a whole, and pay due regard to the 

interests and needs of developing States for their effective part.iclpation in activities in 

the Area. 

IV. Comment! on Question 1 

14. Question I asks; .. What~ die lcl;il re~nsibilities and obl.igations of States 

Parties to the Convention with respect to the sponsorship of activities in the Area in 

a.ccordance with the Convention, in particular Part XI, and dte 1994 Agreement 

relating to the Implementation of Part XI of lhe United Nations Convention on the 

Law of the Sea of I O Dcocmber 1982?" 

15. The respon5ibilitic:5 and obligaGons ,of Sli\tes Parties that sponsor acth•itie$ in 

the Ami are stipulated in article 139, article 153, paragraph 4, and Annex m, article 4, 

paragraph 4, of the ConYention. In the certificate of sponsorship issued by a 

sponsoring State for a $1Bte enterprise or other entity~3 the sponsoring State shall 

12 The tenn "COllll'llctor" refers to any of the eotitieuntitled to conduct activities in theAru 
under Article 153, pnrog,oph 2, oftheQin\/ffltiOII and il3 pbn ofworic hu been approved by th.e 
Authority. In cases wbeie States Parties sponsor a,ctivities in the Arca, contracton may be &1ate 
eoterprises, oa1W'al or juridical persons which posse$$ the nationality of States Pafties or 
elfec:cively conlrollcd by them or their nationals. 
u Both reguluioo I I, para.graph I, of die Regulations on Prospecting and Exploration for 
Polyl.11tullic Nodules in the Arca 1111d regulation 11, paralJ'lpb l, of the IReaulations on 
Prospccong and ExploratiOfl for Polymetallic Sulphides in the Area provide that each application 
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declare that it assumes responsibility in accordance with the said provisions of the 

Convention.•• 

16. In accordance with die said provisions of the Convention, a sponsoring State 

shall have tbe responsibility to ensure that the entity sponson:d by it shall cal'I}' out 

activities in the Area in compliance with the Convention and the relevant provisions 

of other instrwnents (hereinafter "responsibility to ensure compliance"). This is an 

international obligation assumed by the sponsoring State under the Convention. 

Where the sponsoring State fai ls to discharge this responsibility to cnsUl'Q eompliancQ,, 

it shall be liable for die resultant damage. This is a legal conscquenoc of the 

sponsoring State's breach of its international obligation. 

A. The Responsibility to Ensure Compliance 

17. Three provisions in the Convention arc relevant to a sponsoring State's 

responsibility to ensure complianoc. 

18. Article 139, paragraph I, of the Convention provides that States Parties shall 

have the responsibility to ensure that activities in the Area shall be carried out in 

conformity with Part XJ of the Convention. u Article 153, paragraph 4, of the 

Convention provides that States Parties shall assist the Authority In securing 

compliance widJ the relevant provisions of the Convention, the rules, regulations and 

proccdun:s of the Authority, as well as the plan of work approved by the Authority.16 

by a State enterprise or one of 1he entities referred to in subparagrapb (b) of regulation I> shall be 
accompanied by a cc:nifkatc of sponsorship issued by the State. The ailitics refcm:d to in 
above•mentiooed ~graph (b) of regulation !> of both Reau I at ions include nawral or juridical 
persons wf1 ich possess the nationality of States or are cffccth-cly control led by them or their 
nationals.. 
1
' Both reaulation 11, pa,aaraph 3, of the ReJuladons on ProspectinJ and Bxploration for 

Polymctallic Nodules in the Area and regulation 11, para;grapb 3, of the Regulation, on 
Prospecting and &plomioo for PolymecaWe Sulphides in !he Area provide: "Eacb certificate of 
sponsorship shall be duly signed on behalf of the State by wfl.ich it is submitted and shall contain 
( ···) (Q a declaration !hat the sponsollJli St.11e assumes responsibility in accordance with article 
139, article 153, paragraph 4, andAnne.x Ill, artic:le4, paragraph 4, oflhc Convention". 
15 Article 139, paragraph I, of the Coa,·cntion provides; "States Parties shall bo.ve the 
mpomlbllity 10 eosure dial. ICCivi1Jes in the Area. whether clltl'ied out by States Parties, or state 
enterprises or natural or juridical persons whicfl poS5ess the nationality of States Parties or arc 
effectively controlkd by them or their nationals.. shall be carried oul in conformity with this Pan 
c..-r•. 
16 Article IS3, paragraph 4, of the Convettlion provides: "'The AU1bority shall exercise '11Ch 

' 
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Application of tho two above-mentioned provisions is not subject to any special 

limitation, and the responsibility to ensure compliance appllies to tbe States Parties 

which act as sponsoring Stlitcs. 

I 9. Specifically addressing sponsoring States, Annex UI, iuticlc 4, paragaph 4, of 

the ConvCDtion provides that thc sponsorimg State or States. pursuant to article 139, 

shall have the responsibility to ensure, within their legal systems, that a sponsored 

contractor shall cany out acLivitics in the Arca in conformiity with the terms of its 

contract and its obligatio:ns under this Coovcntion.11 

20. To summari7,.e, the responsibility to onsurc compliance ean bo construed as the 

responsibility of a sponsodng Stato to enslJl'C. within its legal :system, that a contractor 

that it sponsors shall carry out activities in the Arca in conformity with the relevant 

rules, including the contract between tbe contractor and tile Authority, the rules, 

regulations and procedures of the Authority and the relevant provisions of the 

Convention. 

21. The Convention does not elaborate ex_plicitly on the. tcnn "ensure''. China is of 

the fol!owi11g view$ widl r~l)4:Ct to 3 sponsoring Stat~• RSponsibility to ensure 

compliance: 

(a) The responsibility to ensure compliance aims to prevent a contractor from 

violating the contract. lhe Convention and other relevant rules, regulations and 

procedures of the Authority, when canying out activities in the Area. To this end, a 

spol\Sorit1g State shall, within ilS legal S)1$lcm, exercise SUFvlsion ove.- the attiviLies 

conducted by a conlnlctor. 

(b) A sponsoring Slate shall fulfil! in good railh its responsibility to ensure 

control over (IClivitics ia lhe Area us is necessary ror lhe purpo5c of securing oomplianc:c with the 
relevant provisions of thjs Part and lhe Annexes relating tbereco, and lh.e rules, regula1ions and 
procedures of the Authority, and lhe plans of wortc approved in aroorda:nco with p1118SJ'llph 3. 
States Par1ies sbt1II assist the Authority by mking all measures necessary to cmuie such 
coro,plla.oce in accordance with a_l1icle 139". 
•~ Annex Ill, article 4, parug,aph 4 ofthcConvcmtion provides: "The sponsoring Seate or States 
shall. pu,sullnl to ar1ielc 139, have the responsibility to msurc, within their legal systems, that a 
contractor so sponsored shalJ carry out acti.vilies ln the Ana Jn confoimity wilh. lhe terms of lts 
conl~t and its obligations under this Convention ["·)". 

6 
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compliance. Faithful performance of ll'l?at)' obligations is a fundamental principl<l in 

in1ernational law.18 Artic:le 300 and article 157, paragraph 4, of the Convention also 

exp~ssly stipulate that Slates Parties shall fulfil! in good faith their obligations under 

the Convention.19 

(c) The responsibility to ensure compliance is not an obligation on a sponsoring 

State to guarantee a result that a contractor shall absolutely not violate the contract, 

the Con\'Cntion or other relevant rules, regulailons and procedures under any 

circunutance whatsoever. Although the sponsoring State has the responsibilil)' to 

supervise the contractor, it cannot conduct the activities in the Area in place of the 

contractor. Whalsoevev supervisory measures taken by the sponsoring State, the 

possibility cannot be completely ruled out that activities conduc1ed by the contractor 

may breach some relevant rules. ln other words, the fact that the contractor breaches 

some relevant rules does not necessarily mean that the sponsoring State has not 

fulfilled responsibility to ensure complianoc. 

(d) As long as a sponso.ring Stale has taken all necessary and appropriate measures 

under the Convenlion, including supervisory measures. it can be deemed to b11ve 

fulfilled it$ responsibility 10 ensure compliance. The Convention, in article 139, 

paragraph 2, stipulates that a State Party shall not be liable for damage caused by any 

failu.rc of a contractor it sponsors to comply with the Convention if the State Party has 

taken all necessary and appropriate measures Lo secure the c.on1ractor's effective 

compliance.20 Accordingly, whether it has taken necessary and appropriate mcas:urcs 

with in the meaning of the Convention can be regarded as the criterion for detcnnining 

1* Many important lntema"tlonal in$1rumt:nL, aclmowledgcd that States Parties shall fulfill dtc 
obligations in good faith, for example, artidc 26 of the VieMa Conventmon on the Law ofTreaty 
provides: "Every treaty in fo"e is binding upo1_1 the panies to it and must be pmonned by them in 
¥,ood faith". 

Article 300 of the Convcmion provides: "States Parties shall fulfill in good faith the oblig,uions 
mumed under this Connintion and .!hall exercise the rights, jurisdiction and frffiloms reooanized 
in this Convc:ntion in a manner \o"ilich would nOl constitute an abuse of right". Article I 57, 
para.graph 4, of the Convention provides: "All members of the AUlhoriiy shall fuUiU in good faith 
the obliJarion assumm by them in accordance with this Pan in order to cnsure to all of lhem Ifie 
rightsond benefits resuJt~ from membm-ship". 
» Article 139, paragTilph 2 , of the Coovention provides that "(··• )A State Party wll not however 
be liable fordamaae caused by any failu.n: to comply with this Part by a person whom it has 
spomored Wider article 153, ~ 2 (b). If the Slate Party has taken all necessary and 
appropriate measures 10 secure effective complillJICe under t11icle 153, ~ph 4, and Annex m. 
ardc:le 4, ~pph 4". 
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whether a sponsoring State has fulfilled iLS responsibility to ensure compliance. 

B. Liability for Damage 

22. Article 139, pa.rag,aph 2, of the Convention provides that "[wlithout prejudice to 

the n1les of international law and Annex IH, article 22. damage caused by the failure 

of a State Party [ ···] to carry out its responsibilities under this Part shall entail 

liability ( ·• ·) ". Without any special limitation to its application, the said provision 

applies to the State Party acting as a sponsoring State. 

23. In acc-0rdance with the above provi$ion, a sponsoring State shall not incur any 

liability unless the following conditions l\re all met: ftrsc, the sponsoring State has 

failed to carry out its ·responslbililies under Part XI of the Convention; secon~ 

damage has occurred; Md, third, there is s.ome causal link between the failure of the 

sponsoring State to fulfill itS l"C$ponsibilities under the Convention and the damage. 

24. With regard lO a Spoll$0ring Slate's liability for damage, China is of the opinion 

that: 

(a) The said liability arises from a sponsoring State's failure to fulfill its 

responsibility to ensure compliance. Although a sponsoring State sponsors 

contractOr's activities in the Area, it shall be liable only for its own failure to 

discharge its responsibility under the Convention, not for the wrongful acts of the 

sponsored contractor. As far as sponsoring activities in tJ1e Area are concerned, the 

sponsoring State's responsibility under the Convention is just the responsibility to 

ensure compliance. 

(b) Damage giving rise to the said liabiHty is that directly c:auscd by wrongful acts 

of a contractor. In tJ1e case where a State Party sponsors activities in the Arca, damage 

giving rise to the liabilily of the sponsoring State must oc,cur i:n the course of activities 

In the Area. A contractor is the person who conducts activities in the Area and it is the 

wrongful a.cts of the contractor that directly cause <laimge in the Area. To the extent 

that the sponsoring State fails to fulfill its responsibility to ensuro compliance, its 

a: 
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failure may have some influence on lhe contractor's condueL However, the 

sponsoring State's role is limited to sponsoring, not directly carrying out, the activities 

in the Area. As a result, its failure to ensure compliance with the obligations under the 

Convention cannot directly cause any damage. Rather, the damage is caused only 

indirectly by such failure of the sponsoring. State through its impact on conduct or the 

contractor. 

(c) A sponsoring State's liability, ir any, for damage is without prejudice tO the 

liability of a contractor and/or other parties. As indicated above, without prejudice to 

Annex Ill, article 22, of Lhe Convention, the sponsoring Sta.te shall be liable for 

damage pursuant to relevant provisions or the Convention.21 In accordance with 

Annex 111, article 22, of the Convention, the contractOr and the Authority shall be 

liable for any damage arising out of their respective wrongful aces, account being 

taken of contributory acts or omissions by the other patty.22 In respect of damage 

arising out ofwrongfuJ acts by the contractor, the contractor shall be liable; in cases 

where Lhe wrongful acts by the Authority contribute to the damage, the Authority shall 

have corresponding liability for the damage. In such a siruation, if the sponsoring 

State is also liable for the damage, the assessment of its liability shall be conducted in 

a way so that account is taken of the liability of the contraclor and the Authority. 

V. Comments on Questio.n 2 

2S. Question 2 asks: "What is the extent of liability of a State Party for any failure 

to compl)' with cbc provisions of the Convention. in particular Part XJ, and the 1994 

Agreement, b)' an entity whom the State Pany has sponsored under Article 153, 

paragraph 2 (b), oftho Convention?'' 

11 s« also article 139, par118J8ph 2, of the Convention in which it provides: "Wi1J10111 ~jlldiee 10 
[···) Anne)(. rn, tuticle 22, damage caused b)i the failure ofll Stille Party [···) to ainy out its 
reSJ)Onslbllitles under this Pan shall entail liability("·) ". 
12 Annex Ill, article 22, of the Convention provide,: "'111e conlnlctor shall have responsibiUty OI' 

liability for any do.magc arising out of wrongful acts in the conduct of its opcrations, accoonts 
being taken of contributory Act$ or omlssloos by the Authority. Similarly, lhc Authority shall ha••e 
responsibility or liability for any damage arising CMJI of wrongful acts in lhe exercise of ii$ powers 
and functions, including violations under iirtkle 168. J)ll'lgl'aph 2, t1C00unt being talccn of 
oontributory acts or omissions by lhc contrael:or[ ·· · ]". 

!) 
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26. When an entity sponsored by a Slate Party fails to comply with the Convention 

or the relevant provisions of other instrument, the sponsoring State docs not 

neeessarily incur liability. If no damage is eaused by the oonlractor's failure to comply 

with the Convention or the relevant rules of other insuuments, no liability for damage 

arises. Even if damage is caused by such failure, the sponsoring State shaJI not be 

liable, if it has taken all necessary and appropriate measures to fuJfill ics responsibility 

to ensure compliance under the Convention." 

27. If a sponsoring State foils to fulfill its responsibility to ensure compliance under 

the Convention, it shall be liable for the damage caused by such failure. Having taken 

into account the above analysis with respect to the sponsoring State's liability for 

damage, China has the following observations on the extent of the said liabiUty: 

(a) The liability of a sponsoring State shall be proportional to the gravity of the 

failure to carry out i1S responsibilities under the Convention and the strength of the 

causal link between the said failure and the damage. The liability resulting from a 

c~mplete failure to fllllill its responsibility under the Convention should be greater 

than that resulting from a partial failure. In addition, the stronger the above,.mentioned 

causal link, the greater the sponsoring State•s liabUity. 

(b) one of the Convention, the rules and regulations of the Authority and the 

contract between the contmctor and the Authority stipulates that the sponsoring State 

and the contractor shall bear joint and several liabilities, or that the sponsoring State's 

liability is residu.al to that of the contractor. In determining liabilities for damage, 

ihcrc is no sufficient legal basis to support ihc imposition on the sponsoring State of 

such joint and several liability or residual liability for damage arising out of wrongful 

actS of the contractor. 

(c) Compared with the liability of the contractor whose activities directly cal1Se 

damage, the liability of the sponsoring State is secondary. 

(d) In the case whc:n: the Authority is liable for damage arising out of wrongful acts 

21 Supra note 20. 
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of the contractor, the sponsoring State shall noc bear the pan of die liability incun-ed 

by the Authority in accordance with the Convention. 

VI. Commeols on Question 3 

28. Question 3 asks: "What are the nec-essary and appropriate measures that a 

sponsoring State must take in order to fulfil its responsibility under the Convention, in 

particular Article 139 and Annex 111, and the 1994 Agreement?" 

29. As indicated above, a sponsoring State assumes the responsibility to ensure 

compliarn:e under the Conventi.on. However, the Convention does not spell out what 

consdtut,e me necessary and appropriate meas11res that a sponsoring State mUSI take in 

order to fulfil! its responsibility to ensure compUaocc. 

30. Article 139, paragraph 2, of the Conv,cntion refers to "necessary and appropriate 

measures" for the purpose of dcscribin.g circumslances under which a sponsoring 

State is not liable for damage under the Convcntion.24 Whereas the failure by a 

sponsoring State to flllfill its responsibility under the Convention is one of 1he 

prerequisites for incurring liability and whereas its adoption of "all necessary and 

appropriate measures", as stated in article 139, paragraph 2, of the Convention, shall 

absolve it of any liability, a sponsoring State can be deemed to have rulfi lled its 

responsibility to ensure compliance under the Convention if it has taken "oil nece~ 

and appropriate measures" within the meaning of article 139, paragraph 2, of the 

Convention. For this reason, the "necessary and appropriate measures", as stated in 

onicle 139, paragraph 2, of the Convention provides valuable guidance on 

detennining che measures the sponsoring Sta.te must take in order to fulfil) its 

responsibility under the Convention. 

31. Article 139, paragraph 2, of the Convention docs not explicitly concretize 

"necessary and appropriate measures". However, a more meaningful elaboration can 

be found in Annex Ill, anicle 4-, paragraph 4, of the Convention, which also provides 

the circumstances under which a sponsoring State can absolve it of any liabiJity, that 

1• Supra note 20. 

u 
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is, "if that State Party has adopted laws and regulations and taken administrath•e 

measures which are, within the frauiework of its legal system, reasonably appropriate 

for securing compliance by persons under its jurisdiction".25 In view of the fact that 

the measures prescribed in the said provision have the same effect as the "necessary 

and appropriate meas~" wilbin the meaning of atticle 139, paragraph 2, of the 

Convention, the said provision can be regarded as an clarification of the latter. 

32. Based on the above analysis, China is of the following views with regard to the 

necessary and 11ppropriate measures that a sponsoring State must take in order lo 

fuJfill its responsibiUty under the Convention: 

(a) A sponsoring State shall adopt relevant laws and regulations and take 

administrative measures, including supervisory measures, in order to fulnt l its 

responsibility under the Convention. 

(b) The measures taken by a Sp()!lSQring State shaJI ensure that the contractor's 

obligations, assumed under the Convention and the rules, regulations and proccdu.res 

of the Authority, and the contract between the contractor and the Authority, can be 

recognized and enforced under the dornesti c law of the sponsoring State. 

(c) The measures that a sponsoring State must take shall be determined by the 

sponsoring State itself within the frumcwork of its legal system. In deciding whcthCT 

certain measures taken by a sponsoring State are sufficient co meet its responsibility to 

ensure compliance, account sh11II be taken of the particular characteristics of the legal 

system of the sponsoring Sllltc. 

(d) The effectiveness oflhc measures taken by a sponsoring State shall not be below 

the international standard that has been established for regulating the 11ctivitics in the 

Area.26 

2' Anlle:x. III, a.nicle '1, paraa,aph '1, of the Convention provides: "(, •• ) A $J)()ll$0ring Slate shall not. 
however, be liable for damage caused by any fail\ll'e of a contractor $J>OBSOrod by it to comply 
with its obligations i rthal Slate P~ has adopted laws and regulations and 14ken adminislrative 
measures wbJch are, with in the framework of its legal $}'$fem, reasonably appropriate for securing 
00lllplian.ce by persons wider its jw-iodictionft, 
1D For instance, in aocord1lllce with article 209 of the ConYcntion, 5'atcs shall !Mtopt laws and 

12 
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VII. Conclusion 

33. With respect to its sponsorship of activities in the Area. a sponsoring State has 

the responsibility to ensure compliance; it shall ensure that a contractor it sponsors 

shall carry out activities in the Area in compliance with the contract between the 

contractor and the Authority, the rules, regulations and procedures of the Authority 

and the relevant provisions of lhe Convention. 

34. ln order to carry out its responsibility to ensure compliance, a sponsoring Srate 

shall talce necessary and appropriate measures, including adopting relevant laws and 

regulations as well as taking administrative measut'CS, such as supervisory measures. 

Such measures shall be detennincd by the sponsoring State itself within the 

framework of its legal system. In deciding whether certain measures laken by a 

sponsoring State are sufficient to meet its responsibility lO ensure compliance, account 

shall be talcen of the particular characteristics of the legal system of dle sponsoring 

State. 

3S. If a sponsoring State has taken nece$$ary and appropriate measures pursuant to 

the Convention to fulfill its responsibility to ensure compliance, it shall not be liable 

for any damage arising out of wrongful acts of a contractor it sponsors in conducting 

activities in the Area. 

36. If a sponsoring State fails to fulfil I its ~ponsibility to ensure compli1m~, it 

shall incur corresponding Liability for damage thus caused. 

37. With regard to the extent of Liability for damage incurred by a sponsoring State, 

it shall be determined in accordance with relevant factors, including the gravity of the 

faHure to fulfill its responsibility under the Convention and the strength of causal link 

between the said failure and the damage. 

regulations to prcvcn1, redllce and coolJOI pollution of the marine cnvironmco1 from activities in 
1he Attll lllldertakeri by vessels. instillations, sU\Jctwcs and other devices Oyi11_g their f1aa or of 
lheir regislJ)' or opcndiog w>dcf their autlwrily, and the req,tirements of such laws and regulations 
shall be: no les:s df,:,,;Cive tbll;n Wt 1ntematl011al rules, regulations and procccllin:3 established In 
accordance with Part XI of the Convention. 
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38. Compared with the liability of a conuaclor whose activities directly cause 

damage. the liability of a sponsoring State is secondary. 

39. In short, the responsibilities and obligations of a sponsoring State under the 

Convention and the 1994 Agreement shall be reasonable and appropriate, which are 

suftic-ient to enable the sponsoring State to exercise supervision over the conlnlelor, 

whlle at the same time, prevent the creation ofundu.e burdens on the sponsori.ng State. 
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