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4. Before reaching the substance, the Tribunal will
need to consider (a) whether it has jurisdiction to give the
advisory opinion requested by the SRFC, and (b) if so,
whether it should exercise its discretion to give the
opinion or not.

5. In Section I of this Written Statement, the United
Kingdom will explain that the Tribunal is without
jurisdiction to give the advisory opinion, and that article
138 of the Tribunal’s Rules of Procedure (“the Rules”) is
ultra vires. In the alternative, in Section II, the United
Kingdom will explain that, if it were to find that it had
jurisdiction, the Tribunal should exercise its discretion to
decline to give an opinion in the present case. The
section also deals with the related matter of the lack of
documentation and other information placed before the
Tribunal. ‘

I. The Tribunal is without jurisdiction to give the
advisory opinion requested by the SRFC

(a) Article 138 of the Rules of the Tribunal

6. Annex VI of the United Nations Convention on the
Law of the Sea (“the Convention”) sets out the Tribunal’s
Statute (“the Statute”). The Tribunal has adopted Rules
of Procedure (“the Rules”), article 138 of which is the only
text that makes provision for the Tribunal to give
advisory opinions. Article 138 reads as follows:

1. The Tribunal may give an advisory opinion on a legal
question if an international agreement related to the
purposes of the Convention specifically provides for the

4
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solely by any express exclusions in its constituent
instrument. Rather, the correct legal analysis is that,
since the Tribunal is an entity created by a treaty, it does
not “possess a general competence”®. It may, of course, in
addition to the powers expressly conferred upon it by the
Convention and Statute, have certain implied powers.
However, according to the case-law of the ICJ, implied
powers are those which “are conferred upon [the
organisation] by necessary implication as being essential
to the performance of its duties”®; or expressed in
another way, as those which “arise ... by necessary
intendment”10. The same position was taken by the ICJ
in the Advisory Opinion on the competence of the World
Health Organisation!!.

12. The principles laid down by the ICJ apply equally to
the powers of the Tribunal. Applying those principles,
can it be argued that the power to provide for a wholly
new jurisdiction of the kind purportedly established by
article 138 of the Rules is a power which could be said to
be “conferred wupon [the Tribunal] by necessary
implication as being essential to the performance of its
duties”; or as one which could be said to be to “arise by
necessary intendment” (to use the phraseology of the ICJ
quoted in the preceding paragraph)? It is submitted that
the answer to this question must be in the negative. In
other words, it cannot be concluded that the Tribunal
has any implied power to make a rule such as article 138
of the Rules.

13. In addition, the argument that there is no implied
power enabling the Tribunal to provide for a jurisdiction

8 Legality of the Use by a State of Nuclear Weapons in Armed Conflict, LC.J. Reports 1996,
S). 66, at p. 78, para. 25.
Reparations for Injuries Suffered in the Service of the United Nations, 1. C.J. Reports 1949,

{). 17, at p. 182.

% Ibid, p. 184.

! Legality of the Use by a State of Nuclear Weapons in Armed Conflict, L.C.J. Reports 1996,
p. 66, at p. 79. para. 25.
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opinion only affects matters internal to a particular
organisation, such as admission of new members (as in
the Admissions case?* in the ICJ) or the budget of the
organisation (as in the Expenses case?5 in the ICJ). But
again these are cases where the jurisdiction should be
conferred, not by the Tribunal’s Rules, but by the
agreement in question - and the result should,
consistent with a consensual solution, be relevant only to
the parties to the agreement in question. In the same
way, the instances quoted by NdiayeZ26, i.e., the Italy-US
and France-US agreements, were ones in which the
agreement itself provided for the procedure in question;
in other words, it was specifically agreed between the
States concerned; these agreements do not provide any
precedent to justify the inclusion of article 138 in the
Rules.29. Ndiaye?? refers to various statements
suggesting that it might be desirable to confer upon the
Tribunal a wider jurisdiction to give advisory opinions.
But these statements were de lege ferenda, not de lege
lata, and have not commanded sufficient support that
they have been incorporated into an international
agreement — or even for one to be proposed.

(e} Other Practice

29. It is instructive to compare the position of the
International Court of Justice (“the ICJ”). Under Chapter
IV of its Statute, the ICJ may give an advisory opinion in
certain circumstances. The ICJ has insisted on many
occasions that as the principal judicial organ of the
United Nations it should play its full role in the activities

Xricd Reports, 1948, page 57.
35 [.C.J. Reports, 1962, page 151.
26 See footnote 14 above.

27 See footnote 14 above.
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i. Article 218(11) of the Treaty on the
Functioning of the European Union (as
amended at Lisbon on 13 December 2007)
which goes back in substance to Article
228(1), paragraph 2, of the Treaty
Establishing the European Economic
Community (Rome, 25 March 1957),
confers on the Court power to give an
opinion about whether an agreement
envisaged between the European Union
and a third State or international
organisation is compatible with the Treaties
relating to the European Union;

ii. Chapter X of the Treaty Establishing the
European Atomic Energy Community
(Rome, 25 March 1957) sets out a similar
power for the Court to give an opinion on
draft agreements or contracts with third
States, international organisations or
nationals of third States

¢ The EFTA Court also has power to give advisory
opinions, but again this is provided through an
agreement between the State parties (Article 34 of
the Agreement between the EFTA States (Iceland,
Liechtenstein and Norway) on the Establishment of a
Surveillance Authority and a Court of Justice
(Oporto, 2 May 1992).

33. In each of these cases the jurisdiction to give
advisory opinions was created by international treaties
between the relevant States, and was not established
through the Rules of Procedure of the judicial body
concerned. It is particularly noteworthy that Rules of
Procedure were not used to give the European Court of
Human Rights this power, but rather that the adoption of
Protocols was the mechanism used. This suggests
strongly that it was not thought possible for a power to

19
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II. Should the Tribunal accede to the request for an
advisory opinion?

(a) Introductory Issues

36. Without prejudice to its primary submission that the
Tribunal has no jurisdiction, the United Kingdom
submits, in the alternative, that the Tribunal should, in
the exercise of its discretion, decline to give the opinion
requested in the present case. This would be consistent
with the caution which it is appropriate for international
courts and tribunals to exercise in approaching their
advisory jurisdiction,32 having regard, among other
things, to the need to maintain judicial integrity, to avoid
blurring the boundary between contentious and advisory
matters, and to avoid undermining the principle of
consent which remains a key requirement for the
jurisdiction of international courts and tribunals.33

37. In the first place, the Tribunal will need to establish
to its own satisfaction that the request complies with
article 138. In particular, the Tribunal needs to establish
three matters:-

e [s the opinion sought on “a legal question”;

e Is the international agreement under which the
request is made related to the purposes of the
Convention; and ‘

e Has the request been made by an authorised body
as required by paragraph 2 of article 138?

38. The United Kingdom will consider in greater detail
below whether the request relates to a “legal question”.

32 gee references at note 4 above.
* These three ‘headlines’ are taken from R. Kolb, The International Court of Justice (2013), pp. 1028-

1029.
21
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on 24 November 1993) (“the Compliance
Agreement”).3°

44. The answer to the questions submitted by the SRFC
will depend on whether the States concerned are parties
to these three agreements. Even participation in
UNCLOS is not universal; for example two states with
Atlantic seaboards (i.e., Venezuela and the United States
of America) are not parties. The other two Agreements
have significantly fewer parties; the Fish Stocks
Agreement has 80, and the Compliance Agreement only
39. Furthermore, of the members of the SRFC, only
Senegal is party to both of these Agreements; Guinea is a
party to the Fish Stocks Agreement; Cape Verde is a
party to the Compliance Agreement; and the other four
members are not party to either. But the treaty relations
existing between the flag State and the coastal State will
significantly determine the answer to the questions
submitted by the SRFC and these relations will vary,
depending upon the respective participation of the States
in these multilateral Agreements.

45. Furthermore, the answers to the questions put by
the SRFC would have to take account of the provisions of
any relevant regional or bilateral agreements. Certainly
it is not at all unusual for there to be an agreement
between the coastal State and the flag State of vessels
fishing in its exclusive economic zone. And question 3
(though it is expressed quite differently in the English
and French texts) seems to contemplate that there is, or
will be, such a bilateral agreement. The terms of that

¥ The Technical Note supplied by the SRFC also refers to the Agreement on Port State
Measures to Prevent, Deter and Eliminate Illegal, Unreported and Unregulated Fishing,
adopted by the Food and Agricultural Organisation on 22 November 2009, and states in Part
V that it is “binding” on the Member States of the Commission; it is, however, not clear on
what basis this is said, since according to the FAO website this Agreement is not yet in force
and none of the Member States of the SRFC have expressed their consent to be bound by it
(although Sierra Leone has signed it).

24



WRITTEN PROCEEDINGS - PIECES DE LA PROCEDURE ECRITE 395

25

bilateral agreement would be highly relevant to the legal
issues.

46. Overall, as indicated in paragraph 27 above, the
United Kingdom can see that it might be useful for the
SRFC to seek advice on matters internal to it, but it
seems inappropriate for the organisation to be seeking
advice about its rights and obligations vis-a-vis third
parties, and not only because the treaty relationship with
those third parties is not adequately specified.

47. In addition it is relevant that the Fish Stocks
Agreement and the Compliance Agreement both have
their own provisions about the settlement of disputes
(Part VIII and Article IX, respectively), and any relevant
bilateral agreements may also include such provisions. It
would be inappropriate to use the advisory opinion
jurisdiction to circumvent such provisions in other
agreements which may be binding on the parties thereto.

(d) A “Legal Question”

48. Under article 138(1) the Tribunal may only give a
decision on a “legal question”. This is elaborated by
article 131(1), which applies by virtue of article 138(3),
and which states that the request “shall contain a precise
statement of the question”.

4

49. A preliminary question is the scope of the term ‘a
legal question’ in the present context. It clearly cannot
mean any legal question. Indeed, it has been suggested
that “the competence of the Tribunal to render an
advisory opinion under Art. 138 of the Rules is limited to
the interpretation of the Convention.’0

% Wolfrum, footnote 4 above, p. 63.
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50. Furthermore, it is submitted that the questions put
by the SRFC are so general and vague that it is difficult
to regard them as constituting a “legal question”, still
less as complying with the requirement to give a "precise
statement of the question”.

51. In particular, the following points should be noted:-

a) In Question 1, it is not clear whether the reference to

“the flag State” refers to other members of the SRFC,
or whether it refers to third party states. If the
former, presumably the question resolves itself into
the extent of the obligations under the Convention
establishing the SRFC. But if it is the latter, then of
course bilateral agreements and the multilateral
agreements referred to above will be highly relevant.

b) As regards Question 2, again the multilateral and

bilateral agreements (if any) will be relevant; but it is
not clear what, if any, geographical limitations are
being considered here; presumably it is fishing in
the territorial sea and/or the exclusive economic
zone, but that is not stated.

c) Question 3 is formulated quite differently in the

English and French texts and certainly in the
English there are some ambiguities. For example,
the term “an international agency” in the English
does not have a clear meaning. In any event, as
indicated above, the terms of any response to the

- question must depend very substantially upon the

terms of the international agreement referred to in
the English text.

d) As regards Question 4, the term “small pelagic

species” is not a term of art and presumably the
reference to “tuna” means that not all the species

26
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the lead of the ICJ and decline to answer the questions
put.

(g) Lack of documentation and other information

57. Before deciding how to exercise its discretion the
Tribunal may consider that it should request further
information. The United Kingdom would draw attention
to article 131(2) of the Rules of Procedure (which applies,
again by virtue of article 138(3)) under which the request
for an advisory opinion ‘“shall be accompanied by all
documents likely to throw light upon the question” (emphasis
added). The United Kingdom notes that certain
documentation has already been submitted by the SRFC.
However, in Case No. 17, the Tribunal was supplied with
a substantial dossier by the International Seabed
Authority,*® and in cases in the ICJ where an advisory
opinion is sought the practice of the Secretariat of the
United Nations is likewise to provide a full set of
documents. It is difficult to believe that there is not more
documentation which would throw light upon the
question asked (to use the words of article 131(2)). If the
Tribunal is not minded to accede to the submissions
made above and decline to proceed with the case at the
present stage, the United Kingdom suggests that the
Tribunal should now make an order requiring the SRFC
to provide the further relevant documentation. The
United Kingdom believes that it would then be
appropriate for the States Parties and relevant
international organisations to be given the opportunity to
comment on any further documents produced by the
SRFC. In this respect, article 133(3) is drafted in wide

8 Dossier submitted on behalf of the Secretary-General of the International Seabed Authority
pursuant to Article 131 of the Rules of the Tribunal. The Authority provided further information in a
Note from the Legal Counsel dated 26 August 2010 and Letters from the Legal Counsel dated 17
September and 15 November 2010.
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