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CHAPTER 1
INTRODUCTION

1. During its fourteenth session (27 — 28 March 2013), the Conference of
Ministers of the Sub-Regional Fisheries Commission (SRFC) adopted a resolution by
which it decided, in accordance with Articie 33 of the 2012 Convention on the
Determination of the Minimal Conditions for Access and Exploitation of Marine
Resources within the Maritime Areas under Jurisdiction of the Member States of the
Sub-Regional Fisheries Commission (the MCA Convention), to authorize the
Permanent Secretary of the SRFC “to seize the International Tribunal for the Law of
the Sea [...] in order to obtain its advisory opinion on the following matters:

What are the obligations of the flag State in cases where illegal,
unreported and unregulated (IUU) fishing activities are conducted
within the Exclusive Economic Zone of third party States?

To what extent shall the flag State be held liable for IUU fishing
activities conducted by vessels sailing under its flag?

Where a fishing licence is issued to a vessel within the framework of an
international agreement with the flag State or with an international
agency, shall the State or international agency be held liable for the
violation of the fisheries legislation of the coastal State by the vessel in

question?

What are the rights and obligations of the coastal State in ensuring the
sustainable management of shared stocks and stocks of common

interest, especially the small pelagic species and tuna?"'

' Resolution of the Conference of Ministers of the Sub-Regional Fisheries Commission (SRFC) on
authorizing the Permanent Secretary to seek Advisory opinion pursuant fo Article 33 of the
Convention on the definition of minimum access conditions and exploitation of fishing resources within
the maritime zones of SRFC Member States.
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2. By an Order dated 24 May 2013, the International Tribunal for the Law of the
Sea (the Tribunal) invited the States Parties to the United Nations Convention on the
Law of the Sea (the Convention) and relevant intergovernmental organizations to
present written statements on the questions, and fixed 29 November 2013 as the
time-limit within which written statements may be presented to the Tribunal.2

3. New Zealand notes the background to the request outlined in the Technical
Note submitted to the Registry of the Tribunal by the Permanent Secretary of the
SRFC.} In that note, the Permanent Secretary of the SRFC draws attention to the
problem of illegal, unregulated and unreported fishing activities (IUU fishing) in the
West African region.*

4, The growing incidence of IUU fishing, globally, is of significant concern to
New Zealand and other members of the international community. 1UU fishing can
occur in all capture fisheries, both in national jurisdictions and on the high seas. IUU
fishing results in widespread environmental, social and economic consequences. It
adversely affects target species as well as associated and dependent species and
the wider ecosystem. It can seriously impair efforts to achieve sustainable fisheries
and can ultimately lead to the collapse of a fishery. By distorting competition, IUU
fishing jeopardises the economic survival of those who fish legitimately. Because of
their lower operating costs, IUU fishers gain an unjust economic advantage over
legitimate fishers. The impacts of IUU fishing undermine international, regional, and
national efforts to effectively conserve and manage fish stocks and the impacts of
fishing. New Zealand remains committed to taking action, individually and
collectively, to prevent, deter, and eliminate UU fishing.

5. This statement by New Zealand addresses the jurisdiction of the Tribunal to
give an advisory opinion in response to the request by the SRFC and the questions
put by the SRFC in that request.

2 |International Tribunal on the Law of the Sea, Order 2013/2.

Convention on the Determination of the Minima/ Conditions for Access and Exploitation of Marine
Resources within the Maritime Areas Under Jurisdiction of the Member States of the SRFC (MCA
Convention): Technical Note, March 2013.

* Ibid p. 3.
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CHAPTER 2
JURISDICTION AND ADMISSIBILITY
I. Jurisdiction

6. As this is the first occasion in which the Tribunal has been asked to render an
advisory opinion under Article 138(1) of the Rules of the Tribunal (the Rules),
New Zealand considers that it will be necessary for the Tribunal to examine the
issues of jurisdiction and admissibility which arise in relation to this request.

7. Consistent with the principle of compétence de la compétence,® Article 288(4)
of the Convention provides that it is for the Tribunal to settle any questions over
whether it has jurisdiction to render an advisory opinion. In doing so, the Tribunal
must act in accordance with the provisions of the Convention, its Statute and its
Rules. The Tribunal's Order references Articles 21 and 27 of the Statute of the
Tribunal, as well as Articles 130, 131, 133 and 138 of the Rules.

8. New Zealand notes at the outset that the Convention makes no provision for
advisory opinions by the Tribunal. Provision is made for the Sea-Bed Disputes
Chamber to render advisory opinions at the request of the Assembly or Council of
the International Seabed Authority.6 That has been interpreted as implying that no
general advisory jurisdiction exists.” However, equally, New Zealand notes that the
Convention contains no provision excluding such jurisdiction.®

5 See, for example, the comments of the International Court of Justice on this principle in Nottebohm
Case (Preliminary Objection), Judgment of 18™ November 1953, 1.C.J. Reports 1953 p. 111, at
Ep. 119-120.

Article 159(10) and Article 191 of the Convention.

See, for example, Rao & Gautier (ed) The Rules of the International Tribunal for the Law of the Sea:
A Commentary (Martinus Nijhoff, The Hague, 2006) at pp. 393-394.
8 See ibid where the authors propose that Article 288(2) could be interpreted as providing a legal
basis for the existence of an inherent advisory jurisdiction on the part of the Tribunal. For views to the
contrary see Gao, Jianjun, "The Legal Basis of the Advisory Function of the International Tribunal for
the Law of the Sea as A Full Court: An Unresolved Issue”, 4 (1) KMI international Journal of Maritime
Affairs and Fisheries (2012), pp. 83-106; and You, Ki-Jun, “Advisory opinions of the International
Tribunal for the Law of the Sea: Article 138 of the Rules of the Tribunal, Revisited”, 39 (4) Ocean
Development & International Law (2008), pp. 360-371.
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9. Article 21 of the Statute appears to confer a broad jurisdiction on the Tribunal.
It provides:

The jurisdiction of the Tribunal comprises all disputes and all
applications submitted to it in accordance with this Convention and all
matters specifically provided for in any other agreement which confers
jurisdiction on the Tribunal.

10. New Zealand considers that the phrase “all matters specifically provided for in
any other agreement which confers jurisdiction on the Tribunal” could be interpreted
as including a request for an advisory opinion where that request is submitted under
an agreement that specifically confers such jurisdiction on the Tribunal.

11. That interpretation is reflected in Article 138 of the Rules, which refers
specifically to the Tribunal's authority to render an advisory opinion in those
circumstances:

(1) The Tribunal may give an advisory opinion on a legal question if an
international agreement related to the purposes of the Convention
specifica'lly provides for the submission to the Tribunal of a request for
such an opinion.

(2) A request for an advisory opinion shall be transmitted to the
Tribunal by whatever body is authorized by or in accordance with the
agreement to make the request to the Tribunal.

(3) The Tribunal shall apply mutatis mutandis articles 130 to 137.

12.  In the current proceedings, New Zealand notes that the request has been
submitted to the Tribunal by the Permanent Secretary of the SFRC under the terms
of Article 33 of the MCA Convention. Three questions therefore arise for the
Tribunal's consideration:

a. First, are the questions contained in the request “legal questions™?
b. Second, is the MCA Convention “an international agreement related to
the purposes of the Convention”?
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the fight against illegal, unreported and unregulated fishing, in
accordance with international law."!

and

[dlesirous of ensuring that their policies and legislations are more
effectively harmonized with a view to a better exploitation of fisheries
resources in the maritime zones under their respective jurisdictions, for

the benefit of current and future generations. '

16.  The central purposes of the MCA Convention thus relate to the proper and
effective conservation and management of marine fiving resources. As such, they
follow closely the expressed purposes of the Convention, as set out in its Preamble,
in particular the following paragraph:

Recognizing the desirability of establishing through this Convention,
with due regard for the sovereignty of all States, a legal order for the
seas and oceans which will facilitate international communication, and
will promote the peaceful uses of the seas and oceans, the equitable
and efficient utilization of their resources, the conservation of their
living resources, and the study, protection and preservation of the

marine environment." (emphasis added)

16.  Finally, it appears that the request has been transmitted to the Tribunal "by
whatever body is authorized by or in accordance with the agreement” to make such
a request. The MCA Convention specifically provides for the submission to the
Tribunal of a request for an advisory opinion, through its Article 33 which provides:

The Conference of Ministers of the SRFC may authorize the
Permanent Secretary of the SRFC to bring a given legal matter before
the International Tribunal of the Law of the Sea for advisory opinion.

" paragraph 8 of the Preamble to the MCA Convention.
1v2 Paragraph 10 of the Preamble to the MCA Convention.
" paragraph 4 of the Preamble to the 1982 United Nations Convention on the Law of the Sea.
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20. New Zealand notes in this context that the questions contained in the request
in the present case are expressed at a high level of abstraction and generality.
New Zealand does not suggest that this should in itself require the Tribunal to
decline to exercise its jurisdiction.!” But, should it choose to exercise jurisdiction, in
giving its opinion the Tribunal will need to bear in mind the essential rules guiding its
activities as a Court."® The purpose of advisory opinions is to provide legal advice to
the requesting organization so as to assist the organization in the performance of its
functions.”® The questions posed may need to be interpreted so that the legal
questions can be properly answered. In some cases, this may require the scope of
the questions to be narrowed in the interests of greater precision and in light of the
context within which the request has been submitted.

7 See, for example, Fitzmaurice The Law and Practice of the International Court of Justice (Grotius,
Cambridge, 1986) Vol | at pp. 116-117.

'® Status of Eastern Carelia, Advisory Opinion, 1923, P.C.1.J., Serles B, No. 5, p. 29.

19 Advisory Opinion of 9 July 2004 on Legal Consequences of the Construction of a Wall in Occupied
Palestinian Territory, Advisory Opinion, IC.J. Reports 2004, p. 136, at p. 162 (paragraph 60); Advisory
Opinion of 22 July 2010 on the Accordance with International Law of the Unilateral Declaration of
Independence in respect of Kosovo, Advisory Opinion, 1.C.J. Reports 2010, p. 403 at p. 417
(paragraph 34).
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CHAPTER 3
OBLIGATIONS OF THE FLAG STATE
. Introduction

21. The first question posed to the Tribunal is:

Whal are the obligations of the flag State in cases where illegal,
unreported and unregulated (IUU) fishing activities are conducted
within the Exclusive Economic Zone of third party States?

22. New Zealand notes that the question is limited to flag State responsibilities in
relation to IUU fishing activities within the Exclusive Economic Zone (EEZ) of third
States. It does not address flag State responsibilities in relation to IUU fishing
activities carried out on the high seas. New Zealand notes that “IUU fishing
activities” are not defined in the request, although they are defined in Article 2 of the
MCA Convention under which the request is submitted. That definition reflects the
commonly relied upon definition in Paragraph 3 of the 2001 International Plan of
Action to Prevent, Deter and Eliminate lllegal, Unreported, and Unregulated Fishing
(FAO IPOA-IUU).? New Zealand also notes in this context that fishing within the
EEZ of a coastal State is subject to the laws of that State and is therefore not
“unregulated” as that term has been defined. The question therefore must be limited
to the illegal and unreported aspects of “lUU fishing”.

2 |nternational Plan of Action to Prevent, Deter and Eliminate lllegal, Unreported and Unregulated
Fishing, endorsed by the 120" Session of the FAO Council on 23 June 2001 (available at:
http://www fao.org/docrep/003/y1224e/y1224e00.HTM accessed 17 November 2013).
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Article 94 of the Convention itself.®® Its application to fishing vessels has been
confirmed by the 1995 UN Fish Stocks Agreement adopted under the Convention®
and the 1993 Compliance Agreement adopted under the auspices of the FAQ.®
Both agreements have been accepted by a wide range of both flag and coastal
States.*®

28. The duty of effective control takes on a special character in relation to the
activities of fishing vessels in the EEZ of a third State. Article 58(3) of the
Convention requires that all States “shall have due regard to the rights and duties of
the coastal State and shall comply with the laws and regulations adopted by the
coastal State in accordance with the provisions of this Convention”. Flag States
therefore have a special obligation to ensure that activities carried out by vessels
under their authority comply with the rules and regulations adopted by the coastal
State for the conservation and management of the living resources of its EEZ.

29. A number of international instruments have elaborated in more detail the
elements contained within the duty of effective control. Although several of these

Vol ll, p. 254 at p. 279.. See also Churchill & Lowe The Law of the Sea (3" ed, Manchester University
Press, 1999) at p. 209: “Flag State jurisdiction also entails responsibilities”.

32 Convention on the High Seas, Geneva, 29 April 1958, 450 UNTS 82, (entered into force 30
September 1962). See Atrticle 5(1).

% Article 58(2) of the Convention provides that Article 94 applies mutatis mutandis to vessels
operating in the exclusive economic zone.

3 Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of
(e Sea of 10 December 1982 relating to the Conservation and Management of Straddling Fish
Stocks and Highly Migratory Fish Stocks, New York, 4 December 1995, 2167 UNTS 3 (entered into
force 11 December 2001). See Article 18.

3 Agreement to Promote Compliance with International Conservation and Management Measures on
the High Seas, Rome, 24 November 1993, (entered into force 24 April 2003),
http:/Mww.fao.org/docrep/meeting/003/x3130m/X3130E00.HTM accessed 17 November 2013. See
Articles IIl, IV, V and VI. For a discussion of the duty of effective flag State control and the
development of these agreements see: Vukas & Vidas “Flags of Convenience and High Seas Fishing”
in Stoke ed Governing High Seas Fisheries (2001, Oxford University Press) pp. 53-90; Balton “The
Compliance Agreement” and Hayashi “The Straddling and Highly Migratory Fish Stocks Agreement’
in Hey ed. Developments In International Fisheries Law (Kluwer, The Hague, 1999). Note that the
application to fisheries activities is a logical extension of the principle expressed in Article 94 of the
Convention: see, for example, Nordquist, UNCLOS 7982: A Commentary (Vol lil) (Kluwer, The
Hague, 1995) at [94.8(a)] p. 144.

% The 1995 UN Fish Stocks Agreement has 81 parties as at 18 September 2013
(http:/iww.un.org/depts/los/reference_files/status2010.pdf accessed 17 November 2013). The 1993
FAO Compliance Agreement has 39 parties as at 1 August 2013

(http:/iwww fao.orgffileadmin/user_upload/legal/docs/1_012s-e.pdf accessed 17 November 2013).
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instruments are expressly stated to be voluntary in nature, they recognise also that
elements within them are based on relevant rules of international law, including
those of the Convention.” The 1995 UN Fish Stocks Agreement, the 1993 FAO
Compliance Agreement, the FAQO Code of Conduct for Responsible Fisheries,® the
FAQ IPOA-IUU, and the FAO Voluntary Guidelines on Flag State Performance®,
each build on the general duty by setting out specific measures that flag States can
be expected to take in fulfiling their duty of effective control. Several regional
fisheries management agreements, including Article 30 of the MCA Convention itself,
also set out specific measures to be taken by flag States fishing in their area of

application.*

30. In considering its response to this question, New Zealand considers that the
Tribunal should take account of the following provisions in particular:

» Articles 18 and 19 of the 1995 UN Fish Stocks Agreement;

o Articles Hll and IV of the 1993 FAO Compliance Agreement;

o Article 8.2 of the FAQ Code of Conduct for Responsible Fisheries;
o Paragraphs 34-50 of the FAO IPOA-IUU; and

¢ The FAQ Voluntary Guidelines for Flag State Performance.

31. The precise measures that a flag State will be obliged to take in exercising

effective control over its vessels will necessarily depend on the specific instruments

%7 See: Article 1.1 of the FAQ Code of Conduct for Responsible Fisheries; Paragraph 1 of the FAQ
Voluntary Guidelines for Flag State Performance.

Code of Conduct for Responsible Fisheries, adopted by the 28™ Session of the FAO Conference on
31 October 1995 (http://www.fao.org/docrep/005/v9878e/v9878e00.HTM accessed 17 November
2013}).

s Vo}untary Guidelines on Flag State Performance, adopted by the Second Resumed Session of the
Technical Consultation on Flag State Performance, 4-8 February 2013
Stattp://www,fao.org/fishery/nems/40262/en accessed 17 November 2013).

See, for example: Article 24 of the Convention on the Conservation and Management of High
Migratory Fish Stocks in the Western and Central Pacific Ocean, Honolulu, 5 September 2000, 2275
UNTS 43, (entered into force 19 June 2004}, Article 11 of the Southern Indian Ocean Fisheries
Agreement, Rome, 6 July 2006, (entered into force 21 June 2012} (http://www.siodfa.org/the-sio/the-
southern-indian-ocean-fisheries-agreement-text/ accessed 17 November 2013); Article 25 of the
Convention for the Conservation and Management of High Seas Fisheries Resources of the South
Pacific Ocean, Auckland, 14 November 2009, (entered into force 24 August 2012)
http://www .southpacificrfmo.org/basic-documents/ accessed 17 November 2013.
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¢ Impose effective sanctions for violations, including denial of authorisation

to vessels with a history of non-compliance.*°
C. Duties of other States

32. New Zealand notes that international law also recognises that similar
obligations may also fall on States other than the flag State in certain circumstances.
Such duties are imposed in order to address the evasion of legal responsibility by
operators that deliberately choose to flag their vessels in States that fail to properly
discharge their duty of effective control. In such circumstances, there is concurrent
responsibility on the part of the State of nationality of those operating the vessel.

33. The Tribunal has noted that the obligations of the flag State can be
discharged only through the exercise of appropriate jurisdiction and control over
natural and juridical persons such as the Master and other members of the crew, the
owners or operators and other persons involved in the activities of the ship.5' While
New Zealand agrees with the Tribunal in that case that the nationality of persons on
the vessel are irrelevant for the purposes of the institution of proceedings against the
flag State,” New Zealand considers that States also have a responsibility to exercise
effective control over their nationals, including the beneficial owners or operators of

vessels, in order to prevent and deter them from engaging in IUU fishing.*

34.  This principle has been recognised in several international instruments. The
1995 UN Fish Stocks Agreement provides for cooperation between relevant coastal
States and “States whose nationals fish for straddling or highly migratory fish stocks

0 gee: Article {l(8) of the 1993 FAO Compliance Agreement; Article 19(2) of the 1995 UN Fish
Stocks Agreement; Article 8.2.7 of the FAO Code of Conduct for Responsible Fisheries; Paragraph 36
of the FAQ IPOA-IUU; and Paragraphs 2(g) & 21 of the FAO Voluntary Guidelines for Flag State
Performance. Note that this may also require the flag State to take measures to prevent “flag-
hopping"” on the part of non-complying vessels: see, for example, Paragraphs 38 & 39 of the FAQ
IPOA-IUU.

' M/V “Saiga” (No. 2) Case (St Vincent and the Grenadines v Guinea), ITLOS Case No. 2, 1999,
Earagraph 105.

2 Ibid, at paragraph 106.

%3 See OP50 of the 2012 United Nations General Assembly Resolution on Sustainable Fisheries
(A/Res/67/79); and the earlier OP 47 of A/Res/66/68 (2011) and OP 41 of A/Res/66/38 (2010).
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in the adjacent high seas areas”.® Article X of the 1980 Convention for the
Conservation of Antarctic Marine Living Resources (CCAMLR) provides for the
Commission to draw the attention of non-parties to any activity undertaken by its
nationals or vessels which affects the implementation of the objective of that
Convention.>® In 2009 the Commission decided on a Conservation Measure which
called on parties to verify whether any of their nationals were engaged in 1UU fishing

activities and to take appropriate action in response to any verified activities.

35. The Convention on the Conservation and Management of Highly Migratory
Fish Stocks in the Western and Central Pacific Ocean provides a specific obligation
on Members to exercise control over the fishing activities of their nationals.’’
Similarly, the FAO IPOA-IUU is explicit in its recognition of the responsibility for
States to take action “to ensure that nationals subject to their jurisdiction do not

support or engage in 1UU fishing”.%®

lil. Conclusion

36. New Zealand considers that the first question posed in the request must be
answered with reference to the duty of effective control, which requires that a flag
State whose vessels fish within the EEZ of another State is required to take steps to
ensure that its vessels comply with coastal State laws and regulations adopted in
accordance with the Convention and with other relevant rules of international law. A
similar duty falls on the State of nationality of those operating the vessel. Particular
guidance as to the precise content of that duty can be found in the instruments
outlined above.

5¢ Article 7(1) of the 1995 UN Fish Stocks Agreement.
55 Convention on the Conservation of Antarctic Marine Living Resources,
ghﬁp://www.ccam|r.org/en/organisation/camlr-convention accessed 17 November 2013).

® CCAMLR Conservation Measure 10-08 (2009): Scheme to promote compliance by Contracting
Party nationals with CCAMLR conservation measures (in force), (hitp://www.ccamir.org/en/measure-
10-08-2009 accessed 17 November 2013).
%7 Article 23 of the Convention on Conservation and Management of Highly Migratory Fish Stocks in
the Western and Central Pacific Ocean.
% Paragraph 18 of the FAQ IPOA-IUU.
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CHAPTER 4
FLAG STATE LIABILITY
. Introduction

37. The second question submitted to the Tribunal is:

To what extent shall the flag State be held liable for IUU fishing

activities conducted by vessels sailing under its flag?

38. Liability at international law flows from State responsibility for a wrongful act.
New Zealand therefore considers that this question addresses the issue of State
responsibility and the legal consequences that flow from a breach of an international
obligation. New Zealand makes no comment on the nature of the liability which
flows from a breach of international law relating to IUU fishing activities.

ll. Applicable Law
A. General principles of State responsibility

39. Considerable guidance on the principles of State responsibility can be found
from the International Law Commission’s Draft Articles on Responsibility of States®
together with jurisprudence of international Courts and tribunals. It is generally
recognised that the Draft Articles on Responsibility of States represent customary

international law.®®

40. A breach of international law by a State entails its international
responsibility.®! This principle has been consistently upheld by international courts

% International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful
Acts, with commentarles, Yearbook of the International Law Commission, 2001, Vol I, Part 2, p. 26.
% Pronto & Wood, International Law Commission 1999-2008 Vol IV: Treaties, Final Draft Articles, and
Other Materials (Oxford University Press, London, 2010) at p. 133.

% Draft Article 1 of the ILC Draft Articles on Responsibility of States.
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to ensure that chartered vessels do not engage in 1UU fishing.®® Similarly, the FAO
Agreement on Port State Measures® provides in Article 3.2 that a port State may
decide not to apply the Agreement to vessels chartered by its nationals exclusively
for fishing in areas under its national jurisdiction and operating under its authority.
Where this is the case, those vessels are subject to measures that are as effective
as measures applied in relation to the Party’'s flag vessels. The recent FAO
Voluntary Guidelines on Flag State Responsibility adopts a similar approach.®®

C. Legal consequences of State responsibility

47. New Zealand refers the Tribunal to the International Law Commission’s Draft
Articles on Responsibility of States for a thorough analysis of the legal
consequences of State responsibility for an international wrongful act. Those

t,%° reparation’ and the

consequences include cession and non-repetition of the ac
possibility of taking countermeasures.”” While Article 35 of the 1995 UN Fish Stocks
Agreement also deals with the issue of damage or loss attributable to a State, a
State may be held liable under customary international law even if no material
damage results from its failure to meet its international obligations.”? The legal
consequences for breach of an international legal obligation may be invoked directly
by the coastal State in whose EEZ the [UU fishing activities have occurred, or also
by other affected States depending on the circumstances in question.73 The

appropriate modalities for doing so are further elaborated in the Draft Articles.”

48. New Zealand makes no comment on the appropriate forms of redress for IlUU
fishing in the waters of a coastal State. That would depend on the particular facts

% Paragraph 37 of the FAQ IPOA-IUU.
8 Agreement on Port State Measures to Prevent, Deter and Eliminate Illegal, Unreported and
Unregulated Fishing, Rome, 22 November 2009, (not yet in force)

hitp://www fao.orglfisheryftopic/166283/en accessed 17 November 2013).

% paragraph 5.
% Draft Article 30.
™ Draft Articles 31, 34-39.
™ Draft Articles 49-54.

2 Responsibilities and Obligations of States Sponsoring Persons and Entities with respect to
Activities in the Area, Advisory Opinion, ITLOS Case No. 17, 1 February 2011, paragraph 178.
;j Draft Articles 33 and 42-48.

Draft Articles 43 and 49-54.
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and circumstances of the case at hand. It is neither appropriate nor feasible to
comment in the abstract on such matters.

lil. Conclusion

49. New Zealand considers that the failure of a flag State to discharge its duty to
exercise effective control over its vessels is an internationally wrongful act and thus
incurs State responsibility. Where a flag vessel has undertaken IUU fishing activities
in the waters of a coastal State, and the flag State has failed to take measures to
prevent or address that activity, the flag State bears international responsibility for its
wrongful act. Legal consequences flow from such an international wrongful act.
Other States may also bear a degree of responsibility for failing to take action to
control the activities of their nationals seeking to evade effective control by another
State.
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CHAPTER 5

LIABILITY OF INTERNATIONAL ORGANIZATIONS

. Introduction

51.  The third question submitted to the Tribunal is:

Where a fishing license is issued to a vessel within the framework of an
international agreement with the flag State or with an international
agency, shall the State or international agency be held liable for the
violation of the fisheries legislation of the coastal State by the vessel in

question?

52. This question refers to an international agreement which provides the
framework for licensed fishing vessel activities in the waters of a costal State. As an
‘international agreement’ is between subjects of international law, New Zealand
interprets this question as referring to the scenario where a coastal State has
concluded an agreement with an international organization to permit licensed
vessels flagged to member States of that organization to fish in its EEZ, or bilaterally
with a particular flag State. The question asks whether, in those circumstances, the
flag State or the international organization is responsible for any violation by a

licensed vessel of the fisheries legislation of the coastal State.

53. New Zealand has addressed the responsibility of the flag State in its
submissions on the previous question. This response therefore addresses only the
responsibility of the international organization.

Il. Applicable Law

54. International organizations are bound by any international legal obligations

incumbent on them, including under international agreements to which they are
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and control over that vessel, both the member State and the international

organization are responsible at international law.

61. An alternative approach is to base responsibility of the international
organization on attribution of conduct to the organization. Article 6 of the Draft
Articles on the Responsibility of International Organizations provides that the conduct
of an organ or agent of an international organization may be attributed to that
organization. The concept of ‘agents’ has been interpreted broadly by the
International Court of Justice and includes, for example, “any person through whom
[the organization] acts”.®® The rules of the organization, while not the only criterion,
may be indicative of the functions that are entrusted to an agent of the
organization. This is consistent with the view that the same conduct can be

attributed to both the international organization and its member States.?

62. It follows that the conduct of a member State of an international organization
may be attributable to the international organization where, as envisaged by
Article 6, that State is acting as the organization’s agent. In such circumstances, the
international organization wilf bear international responsibility for its member State’s
conduct. Whether a member State is acting as the agent of an international
organization will be question of fact to be determined in each case.

lil. Conclusion

63. New Zealand considers that if an international organization enters into a
fisheries agreement which provides for licensed access by vessels flagged to a
member State of that organization, the failure of the flag State to exercise effective
jurisdiction and control over the vessel engaged in 1UU fishing activities, may result
in international legal responsibility, both on behalf of the flag State, and the

international organization.

8 Reparation for injuries suffered in the service of the United Nations, Advisory Opinion, 1.C.J.
Reports, 1949, p. 174 at p. 177.

84 \LC, Draft Articles on the Responsibility of International Organizations with Commentaries,
Commentary on Article 6, paragraph 9, Report of the International Law Commission, Sixty-third
session, 26 April — 3 June and 4 July — 12 August 2011, A/66/10, p.67, at p. 84.

% Jbid, Commentary Chapter H, paragraph 4, at p. 81.
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' CHAPTER 6

RIGHTS AND OBLIGATIONS OF THE COASTAL STATE IN ENSURING THE
SUSTAINABLE MANAGEMENT OF SHARED STOCK AND STOCKS OF
COMMON INTEREST

l. Introduction

64. The fourth question submitted to the Tribunal is:

What are the rights and obligations of the coastal State in ensuring the
sustainable management of shared stock and stocks of common

interest, especially the small pelagic species and tuna?
Il. Applicable Law

A. Obligations of cooperation in the conservation and management of straddling
stocks and highly migratory species

65. As has been indicated in response to the first question, the coastal State has
sovereign rights for the purpose of exploring and exploiting, conserving and
managing the natural living resources of its EEZ.% The rights and obligations of the
coastal State with respect to the conservation and utilisation of the marine living
resources in the EEZ are set out in Articles 61 and 62 of the Convention. Additional
specific rights and obligations apply in the case of shared or “straddling” stocks and
to highly migratory species such as tunas.®’

66. Article 63 of the Convention deals specifically with shared stocks. [t provides
that where the same stock or stocks of associated species occur within the EEZs of
two or more coastal States, those States must agree on measures necessary to
coordinate and ensure the conservation and development of those stocks. This may

% Article 56(1)(a) of the Convention.
“Highly migratory species” are defined in Annex | of the Convention.
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have an impact on the interests of other States. As noted, this is especially

important where the interests are in a shared resource.'®
B. Cooperation is without prejudice to the sovereign rights of the coastal State

71.  The obligation to cooperate is, however, stated to be “without prejudice to the
sovereign rights of coastal States for the purpose of exploring and exploiting,
conserving and managing the living marine resources within areas under national

' New Zealand notes that three

jurisdiction” as provided for in the Convention."
consequerces flow from this. First, the obligation to cooperate cannot prevent the
coastal State from exercising its sovereign rights within its EEZ to adopt
conservation and management measures where attempts to develop such measures
cooperatively have not reached agreement. Second, cooperative measures must be
compatible with any conservation and management measures adopted by the
coastal State. And third, they must not undermine the effectiveness of measures

adopted by the coastal State.

72.  Atticle 7(2) of the 1995 UN Fish Stocks Agreement provides that conservation
and management measures established for the high seas and for areas under
national jurisdiction must be compatible in order fo ensure conservation and
management of straddling fish stocks and highly migratory fish stocks in their
entirety.’® There is a duty to cooperate for the purpose of achieving compatible

103

measures in respect of such stocks'™ and every effort is to be made to agree on

such measures within a reasonable period of time.'™

73.  White the 1995 UN Fish Stocks Agreement places emphasis on the need for

compatibility of conservation and management measures, it also recognises the

9 pesponsibility and Obligations of States Sponsoring Persons and Entities with respect to Activities
in the Area, Advisory Opinion, 1 February 2011; ITLOS Case No. 17, at paragraphs 147, 148 and
150.

101 Article 7(1) of the UN Fish stocks Agreement.

192 Article 7(2) of the UN Fish Stocks Agreement

103 Article 7(2) of the UN Fish Stocks Agreement.

04 Article 7(3) of the UN Fish Stocks Agreement.
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importance of the rights of coastal States over the marine living resources of its EEZ.
States Parties must ensure that measures don't undermine the effectiveness of
measures taken under Article 61 of the Convention by coastal States in respect of

the same fish stocks.'

This recognises the importance of the primacy of the
coastal State sovereign rights over the marine living resources of its exclusive

economic zone.
C. Additional rights and obligations of the coastal State as a port State

74, New Zealand notes in addition that, consistent with its sovereignty at
international law over its internal waters and its ports, a coastal State also has the
right to exercise port State measures against vessels engaged in [UU fishing
activities. Such rights of port State control were included in paragraphs 52 to 64 of
the FAQO IPOA-IUU, Article 8.3 of the FAQ Code of Conduct, and given further
expression in the FAQ Agreement on Port State Measures. They are reflected also
in the MCA Convention.' These rights enable a coastal State into whose ports a
fishing vessel seeks access, to deny such access where the vessel has been
involved in IUU fishing activities."” The rights of a coastal state acting as a port
State may be particularly relevant in the case of straddling and highly migratory fish
stocks, which may be taken in an area of high seas adjacent to the EEZ but landed
in the ports of the neighbouring coastal State.

ill. Conclusion

75. New Zealand considers that the coastal State has a responsibility to
effectively conserve and manage the marine living resources of its EEZ, including
when the same stocks are found within the waters of other States and the high seas.
This applies to both straddling stocks and highly migratory species, such as tuna. To
that end, the coastal State is obliged to cooperate with other States in effective

1% Article 7(2)(a) of the UN Fish Stocks Agreement

1% Articles 25-29 of the MCA Convention,

%7 This applies except in situations of force majeure: Article 10 of the FAQ Port State Measures
Agreement.
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CHAPTER 7

CONCLUSION

76. In conclusion, for the reasons set out in this Written Statement, should the
Tribunal consider that it is in a position to respond to the request, New Zealand
suggests that the Tribunal respond to the questions it contains on the lines set out in
paragraphs 36, 49, 63 and 75 above.

ke

Dr Penelope Ridings
International Legal Advisor
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